
question from Silverton Standard on NPL status and draft messages
Jennifer Lane  to: hestmark.martin 12/14/2011 12:59 PM

From:

To:

Cc:

Bcc:

Jennifer Lane/R8/USEPA/US

Pennock.Sonya@epa.gov, Wharton.Steve@epa.gov, Michael Holmes/R8/USEPA/US@EPA,

ostrander.david@epa.gov, rudy.mike@epa.gov, Scott Wilder/R8/USEPA/US@EPA, sisk.richard@epa.gov,

mylott.richard@epa.gov

Sabrina Forrest/R8/USEPA/US

Hi Martin,
Mark Esper from the Silverton Standard has left me a voice message that he is getting indications that EPA is
not seeking the NPL in 2012 for Upper Cement Creek and wants to know our response.  He is on deadline
today and his story will be in the paper tomorrow in time for the ARSG meeting.

Also, I've now received all edits/ comments from BLM and the state and I have incorporated these into
revised messages (attached).  I have not incorporated Kay Zillich's comments (BLM) as they would involve
policy changes regarding participation in an alternative collaborative process (her email/comments are below
- please read).  Per the state, I've added some messages that would address concerns about stigma.

In the meantime, I recommend we come up with a response to Mark that answers his question and gets at
our overall goals with the community.  Below is some suggested language.  Please advise on how  you'd like
me to respond to Mark and whether and how you'd like me to incorporate Kay's comments into the revised
messages.
Jennifer Lane

At this time, EPA has not made a decision to pursue the National Priorities List for the Upper Cement
Creek area. The decision to propose a site for listing can only be made after a technical evaluation is
done to determine if the site is NPL eligible.  EPA is just completing this technical evaluation.
Additionally, both the State of Colorado and the EPA seek community support prior to a site being
proposed for listing.  EPA would like to work with the community and stakeholders, including BLM, to
define a process that would identify the most effective approach for a comprehensive, long-term and
funded remedy that will result in improved water quality in the Animas River.

Jennifer H. Lane
Public Affairs Specialist
U.S. Environmental Protection Agency Region 8
1595 Wynkoop St., 8OC, Denver, CO 80202-1129
303-312-6813; lane.jennifer@epa.gov
----- Forwarded by Jennifer Lane/R8/USEPA/US on 12/14/2011 11:12 AM -----

From:     "Zillich, Cathleen A" <czillich@blm.gov>
To:     Jennifer Lane/R8/USEPA/US@EPA, "Borders, Shannon D" <sborders@blm.gov>, "Lewis, Brent R"

<b1lewis@blm.gov>
Cc:     Michael Holmes/R8/USEPA/US@EPA, "Dodd, William B" <WDodd@blm.gov>, "Armstrong, Valori A"

<vaarmstrong@blm.gov>
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CDPHE comments in red; BLM comments from district manager in pink; Kay Zillich’s comments that would result in significant edits so please review separately.

Cement Creek Messages:

Water Quality in the Animas is not improving.  The river is affected by many natural and man-made sources of contamination and has gotten worse since the treatment plant in Gladstone was shut down.

Water Quality in the Animas is negatively impacted by discharges of metals-laden, acidic drainage in the Upper Cement Creek watershed.

Presently it is not clear what approach to the draining adits, waste piles, seeps or groundwater would effectively minimize metal loading to the Animas.

There may need to be more investigation in to the complex hydro-geological conditions of the Upper Cement Creek mines to be able to define an approach to improving water quality in the Animas River.

We appreciate Sunnyside’s offer to be a part of a solution. We also value the hard work of ARSG and we look forward to their help in the path forward. While Sunnyside’s offer is a step in the right direction, we believe questions need to be answered related to the approach of ARSG and Sunnyside working together without EPA involvement:

1) How are the needed studies and investigations to arrive at a cleanup plan going to be conducted and paid for?  Who is going to lead the studies?  

2) How will decisions be made?  Who will make them?  Is “consensus” the approach and if not, who are the voting members? Who will be responsible for implementing the cleanup decisions? What will be the consequence if implementation either is incomplete or does not sufficiently improve water quality?

3) Who will get a permit for discharges and operate a treatment plant should it be needed?  Who will pay for this and how?

4) Are there additional parties that are potentially responsible for this problem and what resources could they potentially contribute to a solution?

5) How will stakeholder involvement be conducted with the general public, who will do it, and who will pay for it?

6) What kind of oversight of the stakeholder involvement process will there be?

Because it is not clear what should be done, it is difficult to estimate the cost of a remedy and difficult to know how to most effectively apply the $6.5MM Sunnyside has offered to help address the problem.

· Similar problems at Central City, Leadville, Nelson Tunnel and Summitville in Colorado have led the state to estimate that if active water treatment is necessary, it could cost between $24 and $38 million (30 year present value) to construct and operate a plant for 30 years.  If treatment is the appropriate answer, it will be necessary forever or until another technology is commercially available.

· Voluntary offers are not likely to be in perpetuity offers, nor, at this time, do they appear to be sufficient to address the problem.



EPA has not decided to propose this site for listing.  However, listing or working formally with potentially responsible parties are EPA’s only alternatives for addressing the discharge issues at this site.

· High dollar solutions are likely.  

· Volunteers are not likely to offer big dollars. 

· The federal government has the ability to provide dollars for long term water treatment only if the site is listed.  Long term water treatment cannot be funded through the removal program.  	Comment by Marilyn Null: What, if anything,  can BLM do outside the listing process?

· The federal government can prompt responsible parties to fund long term treatment remedies whether or not the site is listed. 

· The federal government can prompt responsible parties to fund investigations with or without listing.  	Comment by Marilyn Null: Why do we need to list if EPA can do this without listing?

· We must gather information from potentially responsible parties in order to determine if they are actually responsible for a part of the problem and to ascertain if they are able to either assist with performing work or funding it.  We are about to request information from several companies that will help EPA determine the level or nature of responsibility of these parties and the ability of these parties to perform or fund work.

We would like to work with you, and other stakeholders including BLM and Colorado to define a process to identify the most effective approach to securing a comprehensive, long-term, funded remedy that will result in improved water quality in the Animas River.  We believe Superfund listing should be given serious consideration because it allows the federal agencies to bring resources to the table that can be used to address a problem that likely needs a comprehensive, expensive, long-term solution.  The agencies would have more limited funding options outside the CERCLA process.

Messages regarding stigma, the economy and mining

We are aware that some community members are concerned about stigma associated with NPL with regard to tourism and the economy.  We are of the opinion that it is the presence of contamination in a given area that makes it less desirable, not listing.

· Proposing a site for the NPL provides a means for addressing the risks at a site.  The good news is that the water will be addressed and the contamination controlled so that the site can be returned to productive, safe use.  The result would be a cleaner and safer Animas River  – a benefit that is appreciated by community members and tourists alike.

· Based on past cleanups, EPA believes that a Superfund remediation has an overall beneficial impact on the community, and in cases where property values have been impacted, we have seen these values rebound after the cleanup.

· We invite community members to talk to folks in other communities located near NPL sites to learn more about Superfund process and our community involvement.



We understand that there is concern about the future of mining in the Upper Cement Creek area.  EPA is supportive of responsible mining in the watershed.  



· Ongoing mining exploration can continue during all stages of cleanup if a site is proposed or finalized on the NPL.  For example, there has been ongoing mining exploration in Creede, Colorado during NPL proposal, listing and the remedial investigation at the Nelson Tunnel Superfund Site.  

· If private enterprises were to mine Upper Cement Creek mines that currently discharge uncontrolled and unpermitted releases to Cement Creek, EPA would be interested in defining a win-win solution so that mining interests could access those resources while properly managing their appropriately bonded and permitted operations. 

· That being said, the State of Colorado handles permits and mining interests, not EPA.









Date:     12/07/2011 04:32 PM
Subject:     comments on talking points and fact sheet

Brent forwarded Jenifer’s reminder about comments for the talking points and fact sheet.  Sorry I did not
respond earlier.
 
The fact sheet is good.  I had a few comments.  You asked if state and BLM wanted their logos on it.  Since it
seems very focused on EPA, and will be on the EPA website, I would suggest that it not have a BLM logo.
 
My comments on the messages/talking points document relate chiefly to the gap in EPA participation in the
ARSG process since the Upper Cement Creek work group has become active.  I see the Federal Agencies
strongest role would be to bolster the ongoing effort (so that it meets the requirements of the CERCLA
process even if the document coming out of the ARSG process has a different name), rather than initiate a
parallel and redundant process initiated by the Agencies.     Apologies if some of my comments are not
tactfully stated.
 
 
Kay Zillich
Abandoned Mine Program
Tres Rios BLM Field Office and

San Juan National Forest
15 Burnett Court, Durango CO 81301
970-385-1239
czillich@blm.gov  (the computer knows me as Cathleen)
 
 
 

 

mailto:czillich@blm.gov
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Upper Cement Creek

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Background

EPA conducted an initial site assessment in the 1990s to determine mining-related loads to the Cement Creek drainage and eligibility for the Superfund National Priorities List (NPL). Based on community input and proposals from the Animas River Stakeholders Group (ARSG), EPA did not pursue the NPL listing and has consistently supported the ARSG since 1997. EPA has provided significant funding, staff support and other activities to complement community-led water quality improvements.

Despite progress in areas of the watershed, water quality in Upper Cement Creek has deteriorated and is negatively impacting the Animas River. EPA is aware that the area is highly mineralized and complex due to faults and fractures; however, after a tunnel was plugged in approximately 2004 and water treatment stopped, flows from upgradient mines have increased significantly. The mining-impacted areas are contributing significant metals-laden discharges and need to be addressed. These areas have complex hydro-geological conditions that need further characterization and will likely require high-dollar solutions.

Re-Assessment Sampling Results

Results from samples taken between May 2009 and October 2010 indicate that water quality is worsening in the Upper Cement Creek area. ARSG members including EPA and Bureau of Land Management (BLM) agree that this deterioration is impacting the Animas River. EPA believes metals loading in Upper Cement Creek may also explain the loss of three species of trout in the Animas over the past several years.	Comment by czillich: Put in the basis for this e.g., DOW shocking in the canyon in 2000 vs 2005, or whatever is correct

Sampling by EPA and the ARSG confirms significant increases in the levels of cadmium, zinc and lead in Upper Cement Creek since 2004 when treatment operations ceased. High levels of arsenic, cadmium, copper and lead concentrations have also been documented in mine waste samples throughout the watershed.	Comment by czillich: This has not changed over time.  Suggest leaving it out.

Next Steps

EPA believes an effective and implementable approach to improving water quality is essential and possible. We would like to continue to work with stakeholders to identify ways to reduce contamination in Upper Cement Creek and the Animas River.

We Want to Hear from You!

We understand that many have questions and concerns about water quality in Upper Cement Creek, EPA’s involvement, and the path forward. We plan to use this website as a placeholder for future information and answers to frequently asked questions. If you have additional questions or comments, we encourage you to contact EPA directly:

Jennifer Lane (lane.jennifer@epa.gov), Community Involvement Coordinator,
303-312-6813

[bookmark: OLE_LINK3][bookmark: OLE_LINK4]Frequently Asked Questions

It is common knowledge that Cement Creek was named for its high mineralization. Why is cleanup needed given the naturally-occurring metals?

EPA and BLM are aware of historical anecdotal accounts of the water quality in some of the watersheds within the Red Mountain District being naturally impacted by heavy metals. However, more recent studies have documented elevated metals loads—copper, cadmium, lead, manganese and zinc—that are attributable to increased flows from uncontrolled and unpermitted mine discharges since the American Tunnel was plugged (1996, 2001 and 2002) and water treatment ceased (2004).

Why is water quality worsening in Upper Cement Creek?

Water quality in Upper Cement Creek has deteriorated since a tunnel was plugged in approximately 2004 and water treatment stopped. Flows from upgradient mines have increased significantly. The lack of treatment also allows metals-laden water to be directly released to the creek and the Animas River.

What areas are most impacting Upper Cement Creek?

The largest sources of unremediated mine waste and uncontrolled releases in Upper Cement Creek (above Gladstone) include the Gold King 7 Level Mine, American Tunnel, Red and Bonita Mine, Mogul Mine, Mogul North Mine (also known as the Mogul Sublevel 1) and Grand Mogul Mine.

Why is EPA getting involved now?

EPA has been involved since the 1990s, when the community requested that EPA not use NPL listing to address contamination. EPA honored that request, predicated on demonstrable improvements in water quality in the Animas River. Since then EPA has consistently supported the Animas River Stakeholders Group with money, EPA staff resources, and actions that complemented community-led efforts to improve water quality.  Despite some progress in parts of the watershed, water quality has deteriorated in Upper Cement Creek and is negatively impacting the Animas River.

What were the results of recent sampling events?

In August and September of 1999, as well as September 2004, members of the Animas River Stakeholders Group (ARSG) observed increased flows from some Upper Cement Creek mines. EPA and ARSG member data from 2005 and 2006 also noted increased flows and increased metals concentrations from these Upper Cement Creek mines. The EPA and other ARSG members had not fully characterized the changing Upper Cement Creek water quality due to the presence of active or permitted mining company involvement until approximately 2006.

In 2009, EPA and ARSG members began implementing a water quality sampling program to characterize the changing situation. The increased metals loads from the largest untreated mine discharges in Cement Creek contain more than 8 times the amount of copper and between 8 and 30 times the amount of zinc that Sunnyside Gold Corporation was allowed to discharge while they were treating water. 

Has fishing in the Animas River been impacted by worsening water quality in Upper Cement Creek?

The ARSG shared results from a 2010 Colorado Division of Wildlife (DOW) electro-fishing event, which show that only brook trout were caught in the Animas near Cascade Creek. Records from DOW document brown, rainbow, and cutthroat or cutbow trout at that same location in 2005, showing a decline in water quality supporting fish in the river. At Elk Park, which is about five miles downstream of Silverton, there were also declines in numbers and size classes of brook trout, the only species recorded. At this time, the amount of metals that need removal to improve water quality and fisheries in the Animas River are being evaluated.

Has EPA decided to turn Upper Cement Creek into a Superfund site?

EPA is engaging with the ARSG, the citizens of Silverton, San Juan County and others who are concerned to help identify approaches designed to effect water quality improvement. EPA is open to exploring any viable and comprehensive alternative to NPL listing that can address a challenge of this magnitude. 

Can ARSG fix the problem with Sunnyside’s offer of $6.5 million?

We commend Sunnyside for their offer to be a part of a solution. We also value the hard work of ARSG and we look forward to their help on the path forward. While Sunnyside’s offer is a step in the right direction, we believe three questions need to be answered before any work can begin:	Comment by czillich: Alternatively: EPA will lend their help to ARSGs path forward 

1) What is the best technical solution and total price tag, including any potential long-term costs?

2) Are there parties that are potentially responsible for this problem and what resources could they potentially contribute to a solution?

3) What is the framework for implementing a solution to make sure there is accountability for commitments and resolution of existing environmental liability?

Is Superfund a possibility for cleanup, and if so, what can Superfund offer?

Yes. NPL listing can offer both money and technical expertise; however, EPA and other federal agencies that implement CERCLA look for responsible parties to help with the remediation.

NPL Pros:

· More funding over long-term.

· Finds best options for comprehensive solutions; (can also test new technologies).	Comment by czillich: This can also happen without NPL, as long as somebody takes a comprehensive look

· Requires local community involvement.

· Allows the BLM to prioritize funding and helps with mixed ownership issues.	Comment by czillich: Either leave this out, or make it for all federal agencies.

· Potential specialized training and job training grants.

· Potential economic benefits of increased jobs related to clean up.

· Potential local technical assistance grant money.

· Resolution of existing environmental liability.

If responsible parties are viable…

· Liable and viable parties can participate in the cleanup, or

· EPA can do the work and recover costs later.

· Follows the “polluter pays” principle; reduces taxpayers’ costs.

NPL Cons:

· It takes time for the final remedy to be selected.

· Sites compete with each other for funding— but this happens in all our programs and Superfund listed sites are prioritized for funding.

· Perceived stigma—some believe mining or other businesses may not invest in the Silverton area. In fact, there has been ongoing exploration in Creede, Colorado during proposal, listing and the remedial investigation at the Nelson Tunnel Superfund Site.	Comment by czillich: This is a good comment as relates to mining.  Does not address the impacts to tourism industry.

Is there an option that gets to the benefits outlined above without the Superfund label?

Yes, the Superfund alternative (SA) approach uses the same investigation and cleanup process and standards that are used for sites listed on the NPL. The SA approach is an alternative to listing a site on the NPL; it is not an alternative to Superfund or the Superfund process. This approach requires that a party enter into an SA approach agreement with EPA.

How would EPA involvement impact future mining?

EPA is supportive of responsible mining in the watershed. If private enterprises were to mine Upper Cement Creek mines that currently discharge uncontrolled and unpermitted releases to Cement Creek, EPA would be interested in defining a win-win solution, so that the mining interests could access those resources while properly managing their appropriately bonded and permitted operations, including solid waste and water discharges. EPA involvement would also resolve existing environmental liability that may otherwise be inhibiting investment. That being said, EPA is not involved in permitting or overseeing active mining interests. The State of Colorado, Division of Reclamation, Mining and Safety and the State of Colorado Water Quality Control Division have this responsibility 

Can EPA really participate in a collaborative community process to determine a solution?

EPA remains firmly committed to working with the community and ARSG; however, EPA has a mission to protect human health and the environment and must follow statutory, regulatory and policy requirements. This also means that EPA must be accountable for how we spend our time and money so we would need a legal framework to put our resources into the mix. We believe it is important to identify and carefully consider all approaches, including NPL listing.

If a water treatment plant were the selected remedy, how much would it cost to construct and operate?

It is difficult to say right now how much it might cost to construct a water treatment plant. Construction costs likely range between $24 million and $36 million, depending on design flow rates. Operation and maintenance of a plant would be an additional cost.

The estimated cost of a water treatment plant that is currently being designed (30 percent design) for the Central City/Clear Creek area is $14.2 million. We anticipate this cost may be lowered as the design is refined. The design flow rate is 600 gallons per minute. A water treatment plant with a design flow rate of 1,400 gallons per minute for the Summitville Mine cost approximately $17 million to construct.

Is the resistance from some in the community to Superfund a potential deal breaker?

EPA’s goal is like that of other stakeholders in that we want to see water quality improve. Listing a site on the NPL is not the only possible path to reach that goal. NPL listing is however a real, viable and comprehensive option when faced with a challenge of this magnitude. While there is never complete consensus in a community when it comes to NPL listing, EPA strives to meaningfully engage community members and achieve significant community support prior to proposing a new NPL site.

Are concerns about past problems with Superfund at other sites in the state deserved?

EPA admits that we have had many challenges and made mistakes during our 31-year history administering Superfund, but some perceptions are based on inaccurate information. We also believe that our mistakes have provided us opportunities to learn, improve our processes, and commit staff members who truly do their best to improve the situation in every community we work with.

1


11-17-11 DRAFT – not for public distribution


Cement Creek Messages:


Water Quality in the Animas is not improving.  The river is affected by many natural and man-made sources of contamination and has gotten worse since the treatment plant in Gladstone was shut down.


Water Quality in the Animas is negatively impacted by discharges of metals-laden, acidic drainage in the Upper Cement Creek watershed.


Presently it is not clear what approach to the draining adits, waste piles, seeps or groundwater would effectively minimize or eliminate metal loading  to the Animas or what that effect would have on improving water quality in the Animas.

There may need to be more investigation in to the complex hydro-geological conditions of the Upper Cement Creek mines to be able to define an approach to improving water quality in the Animas River.

We appreciate Sunnyside’s offer to be a part of a solution. We also value the hard work of ARSG and we look forward to their help in the path forward. While Sunnyside’s offer is a step in the right direction, we believe questions need to be answered related to the approach of ARSG and Sunnyside working together without EPA involvement:


1) How are the needed studies and investigations to arrive at a cleanup plan going to be conducted and paid for?  Who is going to lead the studies?  
Will Sunnyside pay for these studies and how?

2) How will decisions be made?  Who will make them?  Is “consensus” the approach and who are the voting members? Who will be responsible for implementing the cleanup decisions? What will be the consequence if implementation either is incomplete or does not sufficiently improve water quality?

3) Who will get a permit for discharges and operate any treatment plant?  Who will pay for this and how?

4) Are there parties that are potentially responsible for this problem and what resources could they potentially contribute to a solution?


Because it is not clear what should be done, it is difficult to estimate the cost of a remedy and difficult to know how to most effectively use the $6.5MM Sunnyside has offered to help address the problem.

· Similar problems at Central City, Leadville, Nelson Tunnel and Summitville in Colorado have led the state to estimate that if water treatment is required and appropriate, it could cost between $24 – 38MM (30 year present value) to construct and operate for  30 years.  If treatment is the appropriate answer, it will be necessary forever or until another answer is found.

· Voluntary offers are not likely to be in perpetuity offers, nor, at this time, do they appear to be sufficient to address the problem.

EPA has not decided to propose this site for listing.  Listing or working formally with potentially responsible parties are EPA’s only alternatives for addressing the discharge issues at this site.


· High dollar solutions are likely.  

· Volunteers are not likely to offer big dollars. 

· The federal government has the ability to provide dollars for long term water treatment only if the site is listed.  Long term water treatment cannot be funded through the removal program.  

· The federal government can prompt responsible parties to fund long term treatment remedies whether or not the site is listed. 

· The federal government can prompt responsible parties to fund investigations with or without listing.  

· We must gather information from potentially responsible parties in order to determine if they are actually responsible for a part of the problem 
and to ascertain if they are  able to either assist with performing work or funding it.  We are about to request information from several companies that will help EPA determine the level or nature of responsibility of these parties and the ability of these parties to perform or fund work
.

We would like to work with you, and other stakeholders including BLM and Colorado to define a process to identify the most effective approach to securing a comprehensive, long-term, funded remedy that will result in acceptable water quality in the Animas River
.  We believe Superfund listing should be given serious consideration
 because it unlocks a process that allows the federal agencies to bring resources to the table that can be used to address a problem that likely need a comprehensive, expensive, long-term solution. 

�This is not a correct premise.  EPA is always invited and has participated in ARSG.  EPAs lack of involvement is only because they don’t come to the meetings, and they have been missed.  Most ARSG participants want EPA at the table.



�These are questions s that ARSG, with EPA as a participant, can deal with.  ARSG is sponsoring the Upper Cement Creek work group, where exactly these questions are being discussed.



�Why is that true now, when it has not been the case previously?  Perhaps there is more flexibility than indicated here.



�At the October  ARSG Upper Cement Creek work group, Sunnyside described the numerous bulkheads they put in interior to their mine, and on the pre-existing tunnels.  Then there was great discussion about the geology and geochemistry of the mountain.  EPA could have gotten the information they seek by being at the meeting.



�I understood that financial disclosure was not going to be part of the  104e letters.  Is this a change?



�This process has been going on since September.  EPA could have input to the on-going collaborative effort.



�Agreed.  County commissioners already recognize this, but have published a resolution that they want to try collaboration first.








